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She also stated that she wished to make certain that there is no appearance of ‘special
dealing’ at all — Not because she is a member of the Zoning Board, but because she is an
attorney, she feels that his petitions were treated somewhat differently. She requested
that she be recused from consideration of either of the Appeals and Action items and
stated that she wanted to state very positively that she wants to avoid any appearance of
special dealing by the Planning Department, staff or anyone involved in these complicated
items.

Chair Carol Kuhnke stated that Ms. Tope does have her permission to be recused from the
action items; however, the City Attorney has requested a closed session prior to these
hearings, and that the chair feels that Ms. Tope should be included in those discussions.

Moved by C. Kuhnke, Seconded by K. Loomis, “that the meeting be moved to closed
session.”

DISCUSSION:

C. Carver — Questioned whether the City Attorney was meeting with the ZBA in closed
session on these particular issues?

(C. Kuhnke — This is an update on litigation against the City and the ZBA and a discussion
of attorney/client privileged information regarding the process of handling an appeal of an
Administrative decision of the Building Department).

C. Carver - My point is that when | originally joined this board, | had a discussion with an
architect for a petitioner, and when | mentioned that, | was told we were an “Administrative
Law Court” and we're not to discuss the case with the petitioner or their representatives, or
with the City prior to the hearing. If this is something that the city attorney is going to
discuss regarding this case, | don’t know why the petitioner is not entitled to hear it.

(C. Kuhnke — My understanding is that we're not going to discuss the merits of the case,
but because we rarely hear appeals from decisions of the Building Department, we are
going to discuss the procedure for handling such an appeal).

D. Gregorka - Why is this being put on the agenda at the eleventh hour if this is what we
were going to do? We have a large group of people present ready to hear these appeals
and the motion is to go into closed session and the public will be ‘cooling their heels’ for an
unknown period of time. The first I've seen this was yesterday, and | think it's
inappropriate from that standpoint.

(C. Kuhnke — My understanding is that this is going to take approximately ten or fifteen
minutes. | don’t know that if this were posted on the agenda that these folks would have
shown up later in anticipation of this. | think that Mark can speak to why this was not
included on the agenda).

. M. Lloyd - You have the correspondence from the City Attorney’s office from yesterday

and today. This is the availability of this information and there has been a request to have
a discussion with the ZBA this evening so that that the Attorney’s office can discuss with
you as indicated. "

D. Gregorka — How long have we had this information on the agenda — a month?
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Zoning Board of Appeals 3 December 20, 2006.
M. Lloyd — The Application was submitted approximately one month ago.

K. McDonald — To answer some of the questions that have arisen — | will be happy to
answer any questions about the timing or our process for coming in front of you in closed
session. My job is to advise you as the Zoning Board of Appeals. We wouldn’t be
providing you that advice if there were anything ‘improper’ about that. This is not the
proper forum in front of the body and the public to answer some of the questions you're
asking, but | would be happy to address them in closed session. It is up to the ZBA
whether you want to go into closed session or not, and I'll be happy to abide by that.

On a Voice Vote — MOTION PASSED (Vote was as follows):
YEA - C. Kuhnke, K. Loomis, C. Carver, W. Carman and R. Suarez (5)
NAY - D. Tope and D. Gregorka (2)

Note: A Voice Vote (above) was taken on the original motion moved by C. Kuhnke and
Seconded by K. Loomis and determined to have passed; however, it was voiced by staff
that the board needed 2/3 of the current Board membership and not the current Board
in attendance, and that meant that there must be six affirmative votes in order to pass the
motion and go to closed session; thus, closed session was not approved and was asked to
be reconsidered.

Moved by D. Gregorka, Seconded by C. Carver to reconsider the original motion.

FURTHER DISCUSSION:

D. Tope — Stated that she voted Nay on the original motion to go to closed session as she
would prefer to let the public and the petitioner currently in attendance for this meeting
proceed with their public hearing and hold the closed session after this.

W. Carman — Sympathizes with that concept, but considers that she may be advised of
something in closed session which will prompt her to ask questions of the public that | may
not have thought of.

On a Voice Vote - RECONSIDER ORIGINAL MOTION - PASSED — Unanimous
Original Motion back on the table:

Moved by C. Kuhnke, Seconded by K. Loomis, “that the meeting be moved to closed
session.”

On a Voice Vote — MOTION PASSED - UNANIMOUS
Closed Session began at: 6:25 p.m.

Moved by C. Kuhnke, Seconded by K. Loomis, “that the meeting be moved to regular
session.”— Regular Session reconvened at 7:07 p.m.

On a Voice Vote - MOTION PASSED — UNANIMOUS
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(Note: D. Tope has recused herself from the meeting).

1. 2006-Z-27— Administrative Appeal — Code Interpretation, Section 5:57
(Averaging an Existing Front Setback Line) ‘

Staff Summary

Frederick W. Buckman is requesting an Administrative Review of the Zoning
Administrator’s decision to require the application of Section 5:57, Averaging
an Existing Front Setback to the construction of a duplex at 1014 and 1016
Baldwin Avenue.

Staff Description and Discussion

The Petitioner has disagreed with the method used in determining the front setbacks, and
the decision of the Planning and Development Services to deny his interpretation (Stated
that Section 5:57 of the City Code was not intended to allow for averaging of setbacks
across zoning district boundaries (parcel in question is zoned R1A, parcels immediately to
the south are zoned R1B).

Background:

The petitioner has requested to construct three duplexes on three vacant lots on the corner
of Baldwin and Cambridge. The parcels are zoned R2A (Two-Family Dwelling District).
R2A zoning requires a 25 foot minimum front setback. Section 5:57, Averaging An
Existing Front Setback Line, requires that the setback for the parcels be established by
the averaging of adjacent parcels.

Case History:

The subject parcels were part of a land division approved in June 2006. Subsequent to
the land division, the petitioner submitted building permits on Parcel 1(see map on next
page) in October 2006. At that time the plans submitted showed a 25 front setback, the
minimum for the R2A district without applying the requirements for averaging per Section
5:57. During staff review it was concluded that because of the placement of adjacent
houses along Baldwin (R1B zoning), Section 5:57, would apply and the petitioner was
notified of this decision. The petitioner disagrees with the decision to require averaging of
front setbacks and states that Section 5:57 was not intended to allow for averaging of front
setbacks across residential zoning boundaries (R2A to R1B) and that Zoning staff has
applied this section in error. The petitioner decided to appeal the decision of the Zoning
Administrator to the ZBA.

Case specifics: Chapter 55, Section 5:57,

Averaging an Existing Front Setback: “In a residential zoning district, where the
average of the established front setbacks of structures on all adjacent lots, which are
located within 100 feet of either side of a lot and on which there are existing buildings, is
greater than the required front setback specified in this chapter, a required setback line
shall be provided on the lot equal to this greater average depth but not to exceed 40 feet.
Where such average of the established front setbacks is less than minimum required front
setback, the required setback line may be reduced to this lesser average depth, but in no
case to less than 10 feet.
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For the purpose of cbmputing such average, an adjacent vacant lot shall be considered as
having the minimum required front setback specified for that zoning district, in which it is
located.”

Currently, the petitioner has building permits submitted for two parcels, Parcel 3
(November 2006) and Parcel 1 (October 2006). The front setback variance application
submitted by the petitioner indicates a setback (35 feet 9 inches) based on the permits for
Parcel 1 being approved first. Setbacks for the three parcels are determined as follows:

e Average fo include all parcels [ | J LL—»«——««
within 100 feet of either side of CAVBRIDGE
the property line, not crossing

streets or rounding corners. o e o0 -
e A vacant lot shall use the Parcel 3

minimum setback for the district >

(25 feet) in order to establish the Parcel 2 §

average setback.

e Refer to map for illustrative
purposes.

Parcel 1

15

1018

3 —
2

Parcel 1: The two parcels to the
north are vacant (setback=25
feet), while the parcels fo the south have a setback at 39 feet and 54 feet,
respectively. The result of averaging the two northem parcels (25+25) and the two
southern parcels which have existing structures (39+54) is 35 feet 9 inches. As a
result, 35 feet 9 inches would be the required setback for Parcel 1. (Attachment 1)

Parcel 2: The one parcel to the north is vacant (setback=25 feet) and the setbacks
for the adjacent southern parcels are 35 feet 9 inches and 39 feet respectively. The
result of averaging Parcel 3 (25 feet) and Parcel 1(35 feet 9 inches) and 1024
Baldwin (39 feet) is 33 feet 3 inches. As a result, 33 feet 3 inches would be the
required setback for Parcel 2. (See Attachment 2)

Parcel 3: The setbacks for the adjacent southemn parcels are 33 feet 3 inches and
35 feet 9 inches respectively. The result of averaging Parcel 2 (33 feet 3 inches)
and Parcel 1(35 feet 9 inches) is 34 feet 6 inches. As a result, 34 feet 6 inches
would be the required setback for Parcel 3. (See Attachment 3)

Recommendation

Planning Analysis:

The review by City Staff has determined that Section 5:57 does apply across residential
zoning districts because the intent is clearly to provide transition between new houses and
old within existing neighborhoods.

While it is true that different zoning districts have different setback requirements, staff
contends that Section 5:57 was written as to provide a orderly and smooth transition form
residential zone to residential zone in order to blend these districts together and maintain
established neighborhood character. One of the primary purposes of the zoning code is to
protect personal property from negative effects of adjacent developments.
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The zoning code establishes minimum requirements, such as setbacks, in order to protect
basic features of a property. If averaging of setbacks is not applied new buildings could be
built in such a way that drastically affect the rights of adjacent property owners. For
example, a house being built at a 25 foot setback when the adjacent house is set back 39
feet would dramatically affect visual site lines and aesthetic features of the house that is
setback further from the street. Visual surveys of the City can verify a relatively consistent
development pattern that does not allow buildings to ‘block out’ adjacent houses.

Good planning practice supports the requirement to provide visual transitions between
higher density zones such as R2A and lower density zones such as R1B and not present
obvious abrupt visual changes in existing neighborhoods. The intent of zoning districts is to
provide minimum requirements for lot area, width, density, as well as setbacks.

Because the Zoning code was written to specifically include an averaging of front setbacks
section, it was acknowledged that in some cases you would need to require a different
sethack than what was in written code in order to maintain neighborhood character and
adequate sight lines for adjacent properties. This would allow for area of higher densities
and different setbacks to blend while maintaining approximately the same area of front
open space. Other sections of zone requirements are absolute and not able to be
averaged such as density, lot area and width. This clarifies the intent of the averaging
setback by keeping requirements of zoning districts intact, but requiring buildings in those
districts to gradually ‘step back’ to the existing building lines. The application of the
‘Averaging of Existing Setbacks’ in no way interferes with the density allowed within the
zoning districts, but instead provides for the orderly development and location of buildings
and structures. :

In addition, Section 5:57 further states that, “For the purpose of computing such average,
an adjacent vacant lot shall be considered as having the minimum required front setback
specified for that zoning district, in which it is located”. The last phrase,” in which it is
located”, indicates that adjacent vacant parcels are to be included in averaging and could
be located in a different zoning district than the subject parcel.

Many areas of the city contain different mixtures and pockets of residential zoning districts
that require different front setbacks. If buildings in these areas were all located at the
required setbacks it would provide a very uneven street frontage and require buildings to
be staggered disrupting established neighborhood character. Averaging of existing
setbacks is applied across zoning boundaries because in most cases there is not, and
should not be, a drastic visual indication that adjacent houses are severely impacted by
different zoning districts.

Zoning staff has consulted with City Planners, former Zoning Administrators and office staff
in order to confirm the intent and interpretation of this section.

Questions to Staff

C. Carver — The two parcels to the north are vacant and you used the 25-foot setback for
averaging? (M. Kowalski — Correct.) :

On parcel two, you use the vacant lot to the north that is 25 feet, but the vacant lot to the
south, you didn’t use 25 feet — why is that? (M. Kowalski — explained that the averaging
begins in which direction you apply for the building permits.






